




 
 
 
Justice Nathan B. Coats 
Justice Monica M. Marquez 
Colorado Supreme Court 
2 East 14th Avenue 
Denver, CO 80203 
 
Re:  Hearing Regarding Proposed New Comment [2A] to Colo. RPC 8.4 and 
Proposed New Rule Colo. RPC 8.6 
 
Dear Justice Coats and Justice Marquez: 
 
As Chair of the Ethics Committee of the Colorado Bar Association (“the 
Committee”) I write to provide the Committee’s comments regarding the 
proposed revisions to the Colorado Rules of Professional Conduct. The 
Committee recommends the adoption of the proposed new Comment [2A] to 
Colo. RPC 8.4 and proposed new rule Colo. RPC 8.6.  

As way of a brief history, in 2012, the Committee issued Formal Opinion 124.  
That opinion concluded that a lawyer’s personal use of medical marijuana under 
C.R.S. § 12-43.3-101 - 1001 (the Medical Marijuana Code), standing alone, does 
not violate the Colorado Rules of Professional Conduct as long as the lawyer 
complies with the Medical Marijuana Code.  In June of 2013, the Committee 
extended Opinion 124, by addendum, to include a lawyer’s personal, recreational 
use of marijuana under the constitutional amendment, Amendment 64, adopted 
by Colorado voters in November of 2012.  

On April 20, 2013 the Committee approved a resolution supporting the proposed 
changes to the Colorado Rules of Professional Conduct concerning the ability of 
lawyers to represent clients in connection with issues concerning the use of 
medical and recreational marijuana.  The resolution, which was approved 
overwhelmingly by the Committee, stated as follows: 

The Ethics Committee of the Colorado Bar Association encourages the 
Supreme Court Standing Committee on the Rules of Professional Conduct 
to recommend to the Supreme Court the adoption of a rule which provides 
that an attorney will not be subject to discipline for providing advice to a 
client regarding conduct which is lawful under Colorado law. 

Before adopting this resolution, the Committee considered recommending 
changes to Rule 1.2(d) regarding a lawyer’s counseling and advising a client 
about marijuana-related conduct.  The Committee decided against such 
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changes, in part, after learning that the Colorado Supreme Court Standing 
Committee on Rules of Professional Conduct had undertaken the proposed 
revisions that are now the subject of the March 6th hearing.   

In 2013 the Committee issued Formal Opinion 125 which opinion addressed 
whether a lawyer violates the Colorado Rules of Professional Conduct by 
counseling or assisting clients in legal matters related to the cultivation, 
possession, use, or sale of medical marijuana under Colorado law. The 
Committee concluded that a lawyer does not violate the Rules by representing a 
client in proceedings relating to the client’s past activities; by advising 
governmental clients regarding the creation of rules and regulations implementing 
Amendment 64 and the Medical Marijuana Code; by arguing or lobbying for certain 
regulations, rules, or standards; or by advising clients regarding the consequences 
of marijuana use or commerce under Colorado or federal law.   The Committee 
further concluded that under the plain language of Colo.RPC 1.2(d), it is unethical 
for a lawyer to counsel a client to engage, or to assist a client, in conduct that 
violates federal law.  It is between these two points that a range of conduct exists 
in which the application of Colo.RPC 1.2(d) is unclear.  This concerns the 
Committee and, in Formal Opinion 125, the Committee expressed its dismay that 
Colo.RPC 1.2(d) prevents Colorado lawyers from ethically assisting their clients 
in planning their affairs in order to comply with Colorado’s and the federal 
government’s complex statutory and regulatory scheme regarding marijuana.   
The Committee believes that the proposed revisions and new rule would "provide 
guidance to lawyers” and “provide a structure for regulation conduct through 
disciplinary agencies." Colo.RPC, Scope [20].  

On behalf of the Committee, Ronald Nemirow and I offer to appear at the 
Colorado Supreme Court’s March 6, 2014 hearing should the Court wish to hear 
from the Committee or address questions to the Committee.  Mr. Nemirow was 
the chair of the Ethics sub-committee charged with drafting Opinions 124 and 
125.   
 
Thank you for your consideration of the Committee’s comments and the 
proposed Rule changes.   
 
Respectfully, 
 
Cindy Fleischner 
 
Cecelia “Cindy” Fleischner 
Chair, Ethics Committee 
Colorado Bar Association 
 
cc:  Ron Nemirow, Esq. 







































































































































 

 
 
 
 

 

 

 

 

 

 

 
 

 

 
 
 
 
 

February 25, 2014 
 
Colorado Supreme Court  
2 E. 14th Street  
Denver, CO 80203 
 

On behalf of the burgeoning recreational and medical marijuana industry and the 
lawyers who assist them, we urge the court to adopt proposed new RPC 8.6 and 
proposed comment [2A] to Rule 8.4 
 
 The conundrum is aptly set out in the recent CBA Opinion 125.  Colorado 
lawyers are presently stuck between a rock and a hard place.  It is historically the role of 
lawyers to advise clients so they may follow the law; society benefits as a result.  
Presently lawyers who explain Colorado law regarding marijuana use and business-
related concerns to clients risk facing a grievance for urging conduct which is illegal 
under Federal law.  Alternatively, if the lawyer withholds advice clients are left without 
guidance. Neither result is beneficial; both are harmful.  Thus the rule change is needed 
to promote public welfare and shield lawyers from accusations of unethical conduct. 
 
 We acknowledge that Regulation Counsel takes an enlightened view of the 
problem and is not presently, nor to our knowledge have they previously, prosecuted 
lawyers for conduct which the rule changes would shield.  Nevertheless the rule should 
be changed to conform to the current practice and remove uncertainty.  We are also 
aware that under 21 U.S.C.§ 885(d)( "no civil or criminal liability shall be imposed by 
virtue of this subchapter upon . . . any duly authorized officer of any State . . . who shall 
be lawfully engaged in the enforcement of any law or municipal ordinance relating to 
controlled substances.") government lawyers engaged in marijuana enforcement efforts 
appear to have immunity.  A rule change would bring the rest of us one step closer to 
equality. 
 
 Under the current rules counsel can represent industry members after they 
commit crimes (by defending them in criminal court), but are restricted from counseling 
them beforehand.  This is, to say the least, anomalous.  It is also contrary to the spirit of 
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RPC Preamble [6], which emphasizes improvement of the law, access to the legal 
system, and confidence in the rule of law. 
 
 The Colorado marijuana industry could reach $1billion in annual sales and 
contribute $135 million in tax revenues to the state, per state estimates.  An industry this 
large must have the advice of counsel. 
 
 In the words of Opinion 125, “Colorado is one of a handful of states conducting 
an experiment in democracy: the gradual decriminalizing of marijuana. The Committee 
notes that, as a consequence of Colo. RPC 1.2(d) as written, Colorado risks conducting 
this experiment either without the help of its lawyers or by putting its lawyers in jeopardy 
of violating its rules of professional conduct.” 
 
 For these reasons we recommend adoption of the new RPC 8.6 and proposed 
comment [2A] to Rule 8.4 
 
Respectfully submitted, 
 
Philip a Cherner 
Vicente Sederberg, LLC 

 
Daniel J. Garfield, Evan Husney and Brian Proffitt 
Foster Graham Milstein & Calisher, LLP 
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February 24, 2014 

 

Christopher Ryan 

Clerk of the Supreme Court 

2 E. 14th Avenue 

Denver, Colorado, 80203 

 

 

Dear Mr. Ryan: 

 

The Colorado Criminal Defense Bar urges the court to adopt proposed new RPC 

8.6 and proposed comment [2A] to Rule 8.4 

The conundrum is aptly set out in the recent CBA Opinion 125.  As we all know, 

Colorado lawyers are presently stuck between a rock and a hard place. It is historically the 

role of lawyers to advise clients so they will follow the law; society benefits as a result.  If 

lawyers advise clients to follow Colorado law regarding marijuana use and business-related 

concerns, and even if they follow the Colorado constitutional requirements for medical 

marijuana, they risk facing a grievance for participating in Federally-illegal conduct under 

rule 1.2. If they withhold advice clients are left without guidance. Thus the rule change is 

needed to promote public welfare and shield lawyers from accusations of unethical 

conduct. 

We acknowledge that Regulation Counsel takes an enlightened view of the problem 

and is not presently, nor to our knowledge have they previously, prosecuted lawyers for 

conduct which the rule changes would shield. Nevertheless as criminal defense lawyers we 

are aware of the fallibility of relying on prosecutorial discretion to shield the accused. The 

better practice is to change the rules so that they protect with no uncertainty. 

We are also aware that under 21 U.S.C.§ 885(d)( "no civil or criminal liability shall 

be imposed by virtue of this subchapter upon . . . any duly authorized officer of any State . . 

. who shall be lawfully engaged in the enforcement of any law or municipal ordinance 

relating to controlled substances.") government lawyers engaged in marijuana enforcement 

efforts appear to have immunity.  A rule change would bring the rest of us one step closer 

to equality. 

In the words of Opinion 125, “Colorado is one of a handful of states conducting an 

experiment in democracy: the gradual decriminalizing of marijuana. The Committee notes 

that, as a consequence of Colo. RPC 1.2(d) as written, Colorado risks conducting this  
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experiment either without the help of its lawyers or by putting its lawyers in jeopardy of violating its 

rules of professional conduct.” 

For these reasons we recommend adoption of the new RPC 8.6 and proposed comment [2A] to 

Rule 8.4 

 

Respectfully submitted, 
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